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By JOHN H. SEARS. 








“The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once.— 
Moopy’s MAGAZINE. 














An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 





CAREFUL CONVINCING COMPREHENSIVE 





A Treatise of 400 Pages, Bound in Law Buckram, Containing a Careful 
Discussion of Extensive Authority, Together with Complete Exhibits of 
Agreements and Declarations of Trust Establishing Companies for Various 
Purposes. ; 





Price, prepaid, $5.00 
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A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed . 


THE CONSTITUTIONAL LAW ||. 
OF THE UNITED STATES ||: 


h 
a 
By W. W. WILLOUGHBY, Ph. D. t 
t 








Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
stitutional System,” “The Sutreme Court of the United States; c 
Its Place and Influence in our Constitutional System,” € 
“The Nature of the State,” “Rights and Duties 
of American Citizenship,” etc. 





Jurisprudence of the United States as developed during the 120 years 

since the adoption of the Constitution. The author has not sought to 
duplicate the work of digests by collating various constitutional decisions of : 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental] ( 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


I’ these two volumes is set forth in philosophical form the Constitutional 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powers AND Dut 
Process or Law. Because of this systematic arrangement and its discussion of | 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. Wittoucnsy is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 








The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S. 
Supreme Court. 


Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 


BAKER-VOORHIS G&G CO. 
Law Book Publishers 
45-47 JOHN STREET 32 NEW YORK 
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NEED FOR REVISION OF INSURANCE 
LAWS TO MINIMIZE ARSON. 





Statistics in insurance show that fire 
losses occur in periodicity with emergencies 
in business. This is so far true that fires 
have come to have a nomenclature refer- 
able to business conditions. Thus Decem- 
ber fires, said to be the most numerous of 
those of any month of the year, are called 
“Settlement Fires; those of January are 
called “Inventory Fires,” and with refer- 
ence to various classes of business there are 
what are called ‘Seasonal Fires.” There 
are also said to be “Expiration Fires,” that 
is to say, those which occur within the five 
day cancellation limit. 

It is pointed out, also, that fires increase 
in years of business, depression over those 
of business prosperity and that changes in 
fashions and in building construction, sub- 
stituting, for example, iron and steel for 
wood, have concurrent history in a seem- 
ing inflammability merchandise and 
material necessarily affected. 


in 


In connection with all of this it is argued 
that the system or plan of pushing the 
business of fire risks helps on, instead of 
checking, the menace of losses, contempo- 
rary with business conditions. By this we 
mean that agencies working for commis- 
sions are more greatly interested in the 
higher premiums for objectionable insur- 
ance than in the low premiums of preferred 
insurance. 

These agencies, it is said, especially 
where they severally represent numerous 
companies, become so powerful that they 
compel companies they represent unwill- 
ingly to accept risks which are mixed in 
with business which is desirable. But 
whether they do this or not, it is certain 
there is an ever-present temptation for 
them to do it. It is said that an agent’s 
commission in a policy for $10,000 may 
range from $10.00 in a safe risk to $150.00 


‘ 





in a “rotten risk.” The powerful agency 
may, and it is claimed it often does, condi- 
tion the placing of safe risks tpon a com- 
pany accepting a “rotten risk.” 


So far it may be said that there is theory 
largely based on coincidence merely and 
that it may be a case of the juggling of 
figures and the fitting of facts to support 
a preconceived theory. There are one or 
two things which cannot be blinked. One 
of these is that fires are not only greatly 
more numerous in this country than in Eu- 
rope, but there are from eight to ten times 
as many fires here as there. Their occur- 
rence also is not in this proportion in 
wooden buildings, but, also, in structures 
supposed to be fire-proof. Indeed, it is 
claimed that inflammability is greatly more 
according to classification of business than 
according to classification in buildings. 

Have we inferior fire departments than 
in Europe? If this accounts for it, how 
lamentably are we, as a practical nation, 
behind the old country? It is not of resi- 
dence property that this disparity appears, 
but it is in business districts that it is 
found. Housewives and domestic help are, 
therefore, not to be blamed. 

If business inefficiency, in spite of fire 
regulations, must shoulder the responsibil- 
ity, again it would seem that we are great- 
ly behind the old country, notwithstanding 
our boasts of progress. Americans generally 
would repudiate this suggestion. 

It seems to us, therefore, that the claim 
of the existence of arson as a business has 
very, very much in its favor. There are 
too many coincidences in expansive statis- 
tics, both as to time and conditions, for 
arson to be rejected as the great factor in 
the solution of our manifold fires. 

What may legislation do towards their 
decrease and thereby lift from the general 
public the excessive tax it pays as’ com- 
pared with the rates abroad, and rid this 
country of the holocausts of lives they 
bring? There is a great evil from fires in 
America, and remedy is demanded. We 
have our statutes for safety appliances and 
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our regulations for insuring safe places to 
work. This direction in humanitarianism 
finds statutory expression in national and 
State regulation, and, though it is said that 
arson is riding on the wings of night, we 
merely stand appalled. 


Let us suggest one or two things. First 
we suggest the abolishing of commission 
agencies in insurance, or, in default of 
that, make the amount of an agent’s com- 
mission depend not on the amount of pre- 
mium that is charged, but on the amount 
of the policy issued. In this way the inter- 
est of. the company and its agent would 
run pari passu or as nearly so as arrange- 
ment may provide. Secondly, we suggest 
that in addition to reports made by agents 
to their companies, they make daily re- 
ports to some local state board of insur- 
ance and that all insurance shall be condi- 
tioned on its approval by such board, or 
subject to reduction as said board may 
direct. Thirdly. That such board, in its 
discretion may require of any applicant 
for insurance any disclosure affecting the 
insurance whether as to its being a good 
moral or otherwise advisable risk, so far as 
neighborhood is concerned. 


As to cancellation we would suggest that 
the five day rule be amended so that in the 
discretion of said board the time may be 
shortened or even made instantaneous up- 
on notice. Certainly, if an insurance com- 
pany from apprehension wishes to cancel, 
the rights of the neighborhood should be 
considered and in some instances the safety 
of employees. As a corollary to this plan, 
a company should not be allowed to cancel 
upon five days’ notice without the consent 
of the board. In a word, place the whole 
business of cancellation in the hands of 
the board with the companies to have the 
absolute right of ‘cancellation either con- 
currently with notice or upon such length 
of time, not less than a prescribed number 
of days, as the board may direct. Also, 
give to this board the right to direct can- 
cellation upon its own initiative. 


So far, legislation on the subject of in- 





surance has been towards mitigating harsh 
and technical provisions, in favor of the in- 
sured, and construction in his favor has 
been along these lines. Notwithstanding 
that the right of regulation has been on 
the theory of insurance being publici juris, 
there is hardly a provision to be found ex- 
cept by way of protection of customers of 
insurance companies. 


All of this is proper, but it is far from 
being the paramount thing, which is, that 
ir individual transactions the public inter- 
est, as represented by the police power of 
the state, should not be neglected. If an 
insurer has his property over-insured, it is 
certain he is, by temptation, a menace to 
others. If an insurance agent is paid more 
heavily to insure “rotten risks” than safe 
property, the company holds out a tempta- 
tion for him to endanger the public wel- 
fare. Insurance is a_ business necessity. 
Abuse of it needs to be guarded against 
especially when that abuse may affect the 
lives or property of others. 








NOTES OF IMPORTANT DECISIONS 





REMOVAL OF CAUSES — MOTIVE IN 
JOINDER AND STATE RULING AS TO 
JOINT LIABILITY.—It would seem that the 
artificial jurisdiction of Federal courts for di- 
versity of citizenship is again very strongly 
illustrated in the recent case of Chicago, R. I. 
& P. R. Co. v. Schwyhart, 33 Sup. 250. 

Justice Holmes disposes of the claim of 
fraudulent joinder to prevent removal from a 
state to a Federal court as follows: “Joint 
liability of the defendants is a matter of state 


.law and upon that we shall not attempt to go 


behind the decision of the highest court of the 
state before which the question could come. 
* * * Again the motive of the plaintiff, tak- 
en by itself, does not affect the right to re 
move. If there is a joint liability, he has an 
absolute right to enforce it, whatever the rea- 
son that makes him wish to assert it. * * * 
Hence the fact that the company is rich and 
Barrett poor does not affect the case. * * * 
On the question of removal we have not to 
consider more than whether there was a real 
intention to get a joint judgment, and whether 
there was a colorable ground for it shown as 
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the record stood when the removal was de- 
sired.” 

To escape removal a resident, though he 
cares very little about alleging a joint liability, 
may succeed according to state decision in one 
state and not in another, and yet the very the- 
ory in favor of all non-residents and aliens is 
that one may appeal to Federal jurisdiction as 
well in one state as another. If this right of 
appeal under the Federal constitution is a valu- 
able right, merely a rule of decision in a state 
should not deprive him of it. This looks 
something like state law overruling national 
law. The fact ought to be recognized that the 
nonresident’s right is merely abstract and it 
should be abolished. 








DECIDE CASES ON APPEAL 
IN DENMARK. 


HOW THEY 





In your No. 5, Vol. 75, you have 
taken up editorially two questions referring to 
the dispositions of cases, one referring to the 
record on appeal (One Judge Decisions) and 
the other to “Oral Opinions from the Bench.” 

It may be of interest to your readers to learn 
how both of these questions have been treated 
for the last 140 years before the Supreme 
Court of Denmark. 

The Supreme Court of Denmark -was insti- 
tuted in 1660 (taking the place of something 
corresponding to the House of Lords) and 
was reorganized by a_ so-called “Instrux” 
(Rules of Court) of December 7, 1771, and a 
so-called “‘Patent” of November 10, 1774. Some 
slight change was made by the law of March 
8, 1856. 

A “One Judge Opinion” by this court is an 
impossibility. The court consists of one “Jus- 
titiarius” and twelve “Assessors” besides cer- 
tain extraordinary assessors, one or more of 
which are called in, when there is not a quor- 
um of the ordinary judges, a contingency which 
is said to happen on an average once in ten 
years, 

No case can be heard, unless at least nine 
justices are present, hear the argument and 
take part in the considerations leading to the 
decree, 

As soon as a case has been submitted, the 
court room is cleared and the doors closed; 
the justices then at once commence to render 
their opinions orally, commencing with the 
youngest (in point of appointment) or with 
the extraordinary, if any of them has been 
called in, and ending with the chief justice. 





When all have expressed themselves, and a 
majority has agreed, the chief justice puts the 
opinion and judgment in writing, the doors 
are thrown open, and the opinion and judg- 
ment are read in open court. 


Until the case last heard has been decided, 
no new case must be proceeded with. 


This procedure has several advantages, the 
most conspicuous of which is that the cases 
are decided at once and by all the justices. 
But another, and equally meritorious one, is 
that the opinions are short and to the point. 
You will never catch the Danish Supreme 
Court in rendering opinions that cannot be 
printed on two ordinary pages; generally one- 
half or three-fourths of a page will suffice. As 
to the facts, the court is almost always in the 
position to refer to them as set forth in the 
opinion of the court appealed from, sometimes 
with a correction which it manages to express 
in two-three lines. 

As to the law, it never cites itself, or any- 
body else, much less does it go into any argu- 
ment whatever. If a statute is to be inter- 
preted, it simply states its interpretation 
thereof; if the question in dispute is a matter 
of common law, it gives in a few words its 
opinion of what the common law is. In this 
way, it is avoided that any ill—or half-consid- 
ered dicta, let alone obiter dicta, slip in to 
obscure the opinion and to embarrass the court 
later, and there are probably very few courts 
in Christendom with as clean a record for con- 
sistency as the Supreme Court of Denmark. 

Notwithstanding this niggardliness in the use 
words, the Bar of Denmark as well as the 
lower courts and the administrative officers 
know very well what is the opinion of the Su- 
preme Court on all questions of law which 
have come up for its decision. It never dis- 
cusses any point except the one which decides 
the case. ; 

The court has existed as now organized for 
the last 140 years, and no change in its pro- 
cedure has been made except as mentioned 
above. For 56 years it has rendered its opin- 
ions in the form and manner now in use. No 
one in actual practice has ever wanted the 
form of opinions changed. Once in a while it 
happens that: some young man, having been 
granted a scholarship to go out in the world 
to study the laws of other nations, comes home 
and writes an article about the beautiful treat- 
ises on law that judges of other lands are in 
the habit of writing, incidentally to deciding 
cases. But after a short while he forgets it, 
for in actual practice he soon finds out, what 
a bane the opinion writing habit would be for 
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the administration of law, and especially of | 


justice. 

Now as to the record. 

The whole record is brought up. But it is 
the duty of counsel for the partiés to have pre- 
pared, printed and placed before the justices, 
extracts of those parts thereof, upon which 
they respectively intend to rely. 

After appellant’s counsel has concluded his 
opening address, he proceeds to the so-called 
“documentation,” that is, he goes over his ex- 
tract and calls the attention of the court to 
the matters therein set forth, points out where 
these matters may be found in the record, 
etc., etc. Appellee’s counsel then proceeds 
with his “documentation” followed by his argu- 
ment, whereupon appellant is entitled to a 
“Replic” and appellee to a ‘“Duplic,” after 
which the case is submitted and decided as 


above stated. 
AXEL TEISEN. 


Philadelphia, Pa. 








“INDUCEMENTS” TO LIFE INSUR- 
ANCE CONTRACTS.—HOW FAR 
ARE THE COMPANIES BOUND BY 
THEM? 





Hundreds of thousands of endowment 
and twenty payment life insurance con- 
tracts are falling due. These were the 
most attractive form of insurance contracts 
fifteen and twenty years ago, and were 
often rendered more glorious in prospec- 
tive not only by the generous vocabulary 
of the agent himself, but by the printed “in- 
ducements” of the company. 

These “inducements” were usually in the 
form of printed blanks in which the name 
and age of the party were inserted and 
the prospective “profits” and various at- 
tractive “options” set forth in actual fig- 
ures but presumably based on some actual 
policy already matured. 

Many of these “inducement” contracts 
are now being brought to lawyers in vari- 
ous parts of the country, according to let- 
ters now in our possession. 

Here is one of these “Investment IIlus- 
trations’ so common a generation ago. 
After showing the name and age of the ap- 
plicant it states that the face value of the 





policy desired is $4,000, twenty pay life and 
that the annual premium to be paid for 
twenty years would be $147.20. The said 
“Investment Illustration” then proceeds as 
follows: 


“The cash value and its equivalents as 
herein below stated, include both the policy 
reserve and its approximate surplus. The 
policy reserve is specifically guaranteed in 
amount. <A division of surplus is also guar- 
anteed, but what will be its specific amount 
is not promised, as this must depend on 
subsequent experience. The surplus sum- 
med up in this illustration is an adaptation 
from the actual experience of this Company 
up to a recent date. 


“Option at the end of 20 years 


A 
“A.—$4,531.24—To draw in cash the en- 
tire reserve with accumulated surplus. 
“B.—In Cash—$158.40 annual income 
and $4,531.24 at death; or B, To draw an 
annual income for life of 3% per cent on 
the reserve and the accumulated surplus 


‘considered as a sum payable at death and 


entitled to future dividends. 

“C.—$2,324.00 in cash and $4,000.00 at 
death ; or C, Draw in cash the accumulated 
surplus, and continue the policy for the 
original zmount with subsequent dividends. 

“D.—$7,764.00 paid up life insurance; or 
D, To continue policy and surplus additions 
as paid up insurance payable at death, and 
entitled to future dividends. 

“FE.—$218.40 life income and $4,000.00 
at death; or E, To purchase life income 
with the accumulated surplus, and continue 
policy for original amount as paid up insur- 
ance entitled to future dividends. 

“F.—$426.00 immediate income or $1,036 
deferred income.” 


Under the particular policy induced by 
the contract above set forth and which has 
just become due the company offers $3,400. 
This is not an exceptional case and com- 
plaints have come up from many quarters 
as these semi-tontine policies are begin- 
ning to mature, and the question has been 
asked by many lawyers: Is there no rem- 
edy against the insurance companies for 
failing to carry out the inducement con- 
tracts offered with such policies? 

Puffing by Agents.—In considering this 
by no means uninteresting situation, let us 
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admit that mere “puffing” by agents does 
not give any policyholder a right to com- 
plain against the company. Agents are led 
to extremes of exaggeration in seeking to 
“land” an obstinate prospect and are fre- 
quently tempted to color the advantages of 
the insurance contract which they have to 
sell, far beyond what is warranted by the 
actual facts. But this is not peculiar to in- 
surance agents; it is a temptation that con- 
fronts every agent who has everything to 
gain and nothing to lose by such exaggera- 
tion.” 

Thus in Ijams v. Assurance Society,? it 
was held that the fact that a life insurance 
agent explained to the insured that a “level 
rate’ policy meant that an application of 
the earnings or dividends to the reduction 
of the “schedule” rates would bring those 
rates down to a level with the initial rate 
each year did not make that “explanation” 
on the part of the agent a part of the policy 
which provided for the payment of certain 
“schedule” rates “less dividends to be 
awarded hereon.” Nor was it a fraud up- 
on the insured by reason of such expecta- 
tion when after seven years the company 
declared no dividends on such policy and 
charged the insured full schedule:rates. 

In Cunyns y. Guenther,‘ it was held that 
the alleged statement of the agent that the 
company would allow an advance dividend, 
even if not fulfilled, was not the misrepre- 
sentation of a fact, which would be suf- 
ficient to justify a rescission of the con- 
tract or to avoid payment on a note given 
for a premium on the policy. 

Representations in Writing of the Fina! 
Value of Tontine or Endowment Policies.— 
A more difficult case is presented when the 
extravagant claims of an enthusiastic agent 
take the form of a printed or written “con- 
tract” or “illustration” or “prospectus,” in 
which the exact value of an endowment or 
tontine policy is sought to be set forth and 


(2) Ijams v. Assurance Society, 185 Mo. 466; 
MacIntyre v. Insurance Company, 82 Ga. 478; 
Cunyns v, Kuenther, 96 Ala. 564. 

(3) 185 Mo. 466. 

(4) 96 Ala. 564. 





usually in such glowing terms as to read- 
ily appeal to the cupidity of insurance pros- 
pects. Where such forms or blanks are 
prepared by the companies showing exag- 
gerated instances of great profits and pur- 
porting to be an average illustration it is 
hard to see why the courts have been so 
stubborn as to wholly ignore all such stud- 
ied attempts to deceive the public and to 
hold the insured bound because he did not 
carefully read every word of his policy and 
did not see to it that the written “induce- 
ments” of the company were not incor- 
porated in the agreement. The federal 
government has excluded from the mails 
“prospectuses” for the sale of investment 
shares as a fraud, which were no more 
highly colored than are some of these 
“special contracts” or “illustrative policies” 
given out by insurance agents with the 
consent, or, at least, the connivance of the 
insurance companies. 


One of the earliest of the important 
cases involving this question was the case 
of Hale vy. Insurance Company,® in which 
the general rule is announced that a con- 
tract is not violated by misrepresentations 
which are wholly with respect to that 
which would be done thereafter, and 
not as to any past or present fact. 
This doctrine was applied to a _ case 
where complainant was induced to take an 
endowment policy upon his life through 
various representations to the effect that 
the amount of the policy at the end of the 
term would amount to a certain sum and be 
sufficient to pass certain notes given by 
him in payment of the policy. At the end 
of the term the sum offered by the com- 
pany from which they deducted the amount 
of the notes, with interest, was much less 
than the sum promised by the agent. The 
district judge held that there was no cause 
of action upon these facts. 


The case of Avery v. Equitable Life In- 
surance Company® was an action on a ton- 
tine insurance policy brought after the ton- 


(5) 12 Fed. Rep. 359. 
(6) 117 N. Y. 451. 
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tine period had expired. The complaint 
averred that the defendant represented that 
the cash value of the policy would amount 
to a certain sum at the end of the tontine 
period, and gave plaintiff a written “memo- 
randum” to that effect. The court held 
that in the absence of mutual mistake such 
representation would not warrant a re- 
formation of the policy, so as to make it 
contain an absolute covenant as to the 
amount of such cash value. The court 
said: “I think we may assume that the de- 
fendant’s officer made these estimates as 
liberal as it was possible, and that they 
represented the chances in as favorable a 
light as they could. That is quite possible 
and probable; but that assumption would 
not affect the question. The results of such 
a plan of insurance were matters of opin- 
ion, and they are not considered as im- 
portant in equity. The avenues of inquiry 
were equally open to the parties, and prob- 
ably the experience of the officers was of 
more use to them than to the general pub- 
lic. Their statements of what the assured 
might possibly gain under that plan do not 
amount to misrepresentation; and if the 
assured accepted the policy, relying upon 
them, and the result is not as supposed or 
estimated, that presents no ground for re- 
lief. It was, and in the very nature of the 
plan could only be, problematical or specu- 
lative.” After discussing the cases of re- 
formation of contracts on the ground. of 
mutual mistake of fact, the court continues: 
“That is not this case; for here the only 
mistake predicable of the facts, is the mis- 
take of the plaintiff in supposing that, un- 
der that plan of quasi-speculative assur- 
ance, exact estimates could be made of the 
dividend, which, at the expiration of the 
period, would be declarable to a policyhold- 
ér surviving in his class.” 

This is as far as the old individualistic 
theory of common law jurisprudence could 
go. It is the doctrine of caveat emptor 
carried to the extreme. It represents a 
theory of jurisprudence which, following 
the law of the animal world, the survival 
of the fittest, places every imdividual whol- 





ly on his own resources and permits the 
superior intellect to overcome and over- 
reach the weaker, providing “the sources of 
inquiry are as open to one as to the other.” 
This theory is being so silently yet rapidly 
supplanted by the new sociological theory 
of jurisprudence as advocated by Dr, 
Pound of Harvard, that not only in legisla- 
tion, but in the decisions of the courts, 
there is a gradual pulling away from the 
theory of independent individtal responsi- 
bility and thought is being taken of the un- 
equal situation in which parties may be 
placed in contracting with one another and 
of the unequal power of contending intel- 
lects which give to the trained mind an ad- 
vantage over the untrained mind that he no 
more deserves as a matter of exact justice, 
than does the trained athlete over the phys- 
ical weakling when contending for the pos- 
session of a chattel. 

Following this tendency, the courts to- 
day, in dealing with such “inducement con- 
tracts” herein discussed, while adhering to 
former decisions, are not all showing an 
unfaltering confidence in the reasons here- 
tofore advanced in the cases cited, as 
evidenced by the more generous attitude 
taken toward the plaintiff in such cases and 
the open* condemnation .of such colored 
“prospectuses.” This tendency is illustrated 
by the recent case of Langdon v. North- 
western Mutual Life Insurance Co.’ The 
facts in this case were almost identical with 
the Avery case, and the court might have 
been satisfied by merely resting its deci- 
sion on the ruling in the former case, in- 
stead of writing a long and labored opinion 
of eighteen pages to justify the position 
taken by the court that even reliance up- 
on such written “memorandums” as the in- 
ducement that led the insured to accept a 
policy of insurance does not give the in- 
sured any right either to reform the con- 
tract or to rescind it. In the Langdon cas¢ 
the Northwestern Insurance Company ac- 
tually labeled its inducement feature, “Spec- 
ial Contract for Andrew Langdon, Esq.,” a 
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title which in itself was calculated to de- 
ceive the ordinary man. In this contract 
they stated that “a reserve of $21,215.70 
guaranteed, and amount stated in the policy. 
Surplus guaranteed, amount estimated, 
based on past experience, $25,810.80.” Fur- 
ther along in this “special contract,” the 
company offered option “third, a paid-up 
policy of $30,000 and cash $25,810.80.” And 


under this option it said nothing about the. 


cash item as being “estimated.” 


Nothing to our mind could be considered 
more misleading than this “Special Con- 
tract.’ It was coldly calculated to appeal 
to the cupidity of the applicant for insur- 
ance and to keep from him the idea that his 
return was a mere “lottery.” It was more 
to be condemned than the glowing promises 
of a mining prospectus because the latter 
gives a warning based upon the speculative 
character of the business, while the insur- 
ance business is supposed to be founded up- 


_on just and exact principles of business 


management entirely free from mere specu- 
lation. If such inducements are mere gam- 
bling contracts, they ought to be so brand. 
ed by the courts, and insurance companies 
should not be permitted to charge a larger 
premium for “accumulative” policies which 
promise nothing but an uncertainty based 
on the business judgment or integrity of 
the company which issues the policy. 

It is a healthy indication in the Langdon 
case that two of the ablest judgest in the 
country (Cullen, Ch. J., and Height, J.), 
dissent from the opinion of the court. Chief 
Justice Cullen says: “On its face the in- 
strument purports not only to be a contract 
but a special contract with a particular in- 
dividua'. If the defendant intended the 
paper as a mere prospectus, it should have 
been so denominated, but to call it a con- 
tract, if not intended as such, was to prac- 
tice deception and a fraud on those with 
whom the defendant’s agents might deal. 
-... I cannot but believe that when the 
defendant effected this insurance it expect- 
ed to faithfully live up to its contract, be- 
lieving that past. experience warranted it in 





entering into unqualified obligations as to 
the amount payable to the insured, and that, 
as unfortunately too often occurs, finding 
that the expectations of the past had not 
been realized in the present, under stress 
of supposed necessity, it has claimed an in- 
terpretation of its contract that under more 
favorable circumstances it never would have 
advanced. If, however, I am wrong in giv- 
ing defendant credit for original integrity 
of intention, then I must say that its con- 
duct in effecting this insurance, the various 
devices and false statements it has adopted 
to entrap the insured, are inconsistent with 
honesty to such a degree as to contravene 
not merely ethical standards, but legal ob- 
ligations.” 


Such dissenting opinions are clearly in 
line with the modern tendency to protect 
the weaker members of the body politic 
against the unfortunate results of their own 
inherent, acquired or excusable weakness. 
It is impossible for wise lawyers or judges 
to close their eyes blindly to this unmis- 
takable evidence of an important change in 
public opinion which must in the final result 
change the law’s attitude as well. 


This tendency to hold an insurance com- 
pany liable where it makes “inducements” 
of such a character as to mislead the man 
of ordinary prudence, is indicated by sev- 
eral recent decisions. Thus in the case of 
Smallwood v. Life Insurance Company of 
Virginia,® it appeared that a volicy provided 
for an increasing rate every five years, but 
in a “paper” which the agent delivered with 
the policy the company stated that “it is es- 
timated that the dividends declared every 
five years will maintain the premiums at a 
uniform rate.” The defendant cancelled the 
policy after it had run fifteen years, be- 
cause of plaintiff’s failure to pay the in- 
creased premium for the fourth period of 
five years. Plaintiff thereupon sued for the 
recovery of all premiums paid, on the 
ground that he was induced to take the pol- 
icv by reason of the defendant’s representa- 


(8) 133 N. Car, 15, 45 S. E. 519. 
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tions that there would be no increase in the 
premiums because dividends declared by the 
company would maintain the premium at a 
uniform rate. An interesting feature of 
this case was the fact that plaintiff intro- 
duced evidence to show that, in fact, the in- 
come of the insurance company was suf- 
ficient to have permitted them to pay the 
estimated profits except for the fact that 
the money of the policyholders was wasted 
and paid out in exorbitant salaries. The 
trial judge refused to submit the issue of 
fraud to the jury, but on appeal the Su- 
preme Court of North Carolina overruled 
the lower court and ordered the defendant 
to immediately reinstate the plaintiff on pay- 
ment of the premium tendered or to suffer 
judgment for the return of all premiums 
paid. 

The important feature in the case from 
North Carolina just cited, as we have al- 
ready indicated, is in the suggestion of the 
court that in all such cases plaintiff may 
demand an accounting of the defendant to 
show whether dividends as estimated should 
not have been declared. If, in such. a case 
the plaintiff has a right to question any ex- 
penditure of the company, including sal- 
aries, insurance companies will very short- 
ly cease the issuance of inducements which 
they know they cannot carry out except by 
employing stricter business methods than 
has hitherto been in vogue. If, as the 
North Carolina court holds, any policy- 
holder of the great New York companies 
holding policies entitled to a dividend from 
accumulations during the last twenty years, 
can force these companies to show their ac- 
counts for the entire term of the accumu- 
lating period, and can have expenditures 
questioned and added to the profits, there 
should be here a very productive field for 
litigation at least in favor of policyholders 
who hold “special inducement” contracts, 
estimating the returns on their policies at 
a certain amount. 


And why should there not be required an 
accounting upon contracts which give to 
the insured, in consideration of a larger 
premium, the right to a division in the 








profits of the company? Does not such a 
contract create a partnership between the 
company and the insured that entitles the 
latter to know what those profits are and 
how they were computed, and to question 
expenditures and charges that improperly 
deplete the fund from which he is entitled 
to draw his dividends? 

The case of Beckwith v. Ryan® is equally 
strong in another direction. In this case 
there was the same representations as in 
the other cases, to-wit, that the dividends 
in a ten-year endowment policy would 
amount to a certain amount and “that this 
amount,” said the agent, “was the average 
rate” paid in the past on such policies. This 
statement was not true, but plaintiff relied 
thereon and took the policy, giving his note 
therefor for the first year’s premium. In 
a suit on this note, he alleged this false 
representation and on the trial compelled 
the production of the company’s books and 
therefrom showed that the representations 


of their agent was false. The court held - 


that the company could not recover on the 
note, making this important observation: 
“Assuming, as we must upon the finding, 
that the representation was both false and 
fraudulent, and that the defendant believed 
it, and in reliance upon it and deceived by 
it, took out the policy of insurance and gave 
the notes sued upon in payment of the first 
premium, there can be no doubt of the right 
of the defendant to rescind the contract as 
he did, and to maintain an action of tort 
for the deceit, or to set up the fraud to a 
suit on the notes.” 


The ruling in the Beckwith case suggests 
another method of procedure in this kind 
of a case, to-wit: the truth of the company’s 
figures upon which it bases its estimates 
of the future. If these estimates should 
state, for instance, as many of them do, 
that they are based on an average case as 
shown by the experience of the past, it is 
within the right of the insured to show that 
in fact the estimate given is based on an 
exaggerated case; and by so doing he has 


(9) 66 Conn. 589, 34 Atl. 488. 
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established an effective basis upon which 
to rescind the entire contract and recover 
all the premiums paid. 

We believe lawyers and _ policyholders 
have not sufficiently upheld their legal 
rights with reference to the fraudulent in- 
ducements held forth by life insurance com- 
panies to secure contracts at exorbitant pre- 
miums under promise to give them a 
“chance” in a fund of uncertain dimensions 
at the expiration of a certain period. If 
such a contract is not purely a gambling 
contract or a lottery it entitles the insured 
to the full amount promised or else to know 
why the estimated dividend was not avail- 
able, and that if, in fact, it became un- 
available because of mismanagement or ex- 
orbitant salaries, he is entitled to an ac- 
counting that will properly determine the 
profits of the company and credit the pol- 
icyholder with the dividends to which he 
may be entitled under the terms of his con- 
tract. 

Of course, if the law is clearly declared 
by the courts along these lines, the effect 
will be to eliminate these gambling features 
from insurance contracts and to prevent 
the public from being misled into paying 
exorbitant premiums for the privilege of 
purchasing a share in a very uncertain 
speculation. ALEXANDER H. Ropprns. 

St. Louis, Mo. 








LANDLORD AND TENANT—FIRE ESCAPES. 





CITTADINO v. SCHACKTER. 





Court of Errors and Appeals of New Jersey. 
Nov. 18, 1912. 





85 Atl. 174. 





(Syllabus by the Court.) 

The plaintiff, a widow, was a tenant and 
had been such of the top floor of an apartment 
house for more than a year at the time of its 
partial destruction by fire, and endeavored to 
escape from a window, in the rear of her apart- 
ment, by means of a rope lowered from the 
Toof (the house not being equipped with fire 
escapes, as required by the tenement house act 
of 1904 [P. L. p. 101]), fell to the roof of an 
extension, and sustained injuries for which she 
brought her action, against the landlord, the 
Owner of the premises, for damages and ob- 
tained a judgment. Held, that there was no 
conclusive legal presumption arising from her 
conduct in remaining as a tenant that she had 
knowledge that there was no fire escapes and 
waived their erection. 





KALISCH, J. The plaintiff, a widow, with 
her family of children, was a tenant occupy- 





ing the top floor of defendant’s tenement house 
in Jersey City at the time of its partial de 
struction by fire, in April, 1910. The house 
was not equipped with fire escapes, as re- 
quired by the tenement house act of 1904 (P. 
L. p. 101). The plaintiff, in endeavoring to es- 
cape from a window in the rear of her apart- 
ment by hanging to a rope lowered from the 
roof, fell to the roof of an extension to the 
premises and suffered the injuries for which 
she brought this action. 


(1) The plaintiff seeks to hold the defend- 
ant liable for failing to provide fire escapes, as 
required by the provisions of the act of 1904. 
It was conceded that the building was of the 
character, which, under the statute, made it 
necessary to be equipped with’ fire escapes. 
The plaintiff obtained a judgment against the 
defendant, and it is this judgment that the 
defendant below, who is the plaintiff in error, 
seeks to reverse, assigning as error the fail- 
ure of the trial judge to non-suit the plaintiff, 
and, at the close of the case, to direct a ver- 
dict for the defendant upon the ground that 
the plaintiff, having occupied the premises for 
a year prior to the accident, must be deemed 
to have knowledge that there were no fire es- 
capes provided, and to have waived the erec- 
tion thereof. Particular stress was laid upon 
the fact, by the plaintiff in error, that because 
it appeared in evidence, that, the plaintiff hav- 
ing hung clothes out of the rear window once 
a week during that year, it must be deemed 
that she had knowledge that there were no 
fire escapes and hence acquiesced in the fail- 
ure of the landlord to provide them. The 
plaintiff's testimony makes it uncertain 
whether or not she had observed the absence 
of fire escapes prior to the time of the fire, 
for, in answer to a question as to how long 
before the fire she observed that there were 
no fire escapes, she answered, “We never 
think it before until the fire come.” And 
there is other testimony given by the plain- 
tiff that tended to show that she never gave 
the matter any thought until the fire broke 
out. 


(2) Whether or not the plaintiff had made 
any observation or had knowledge of the ab- 
sence of fire escapes prior to the fire was 
for the jury to determine from the facts and 
circumstances in evidence. It follows, as a 
matter of course, if she made no observations 
or had no knowledge of the absence of fire 
escapes, her conduct in remaining as a ten- 
ant does not give rise to a conclusive legal 
presumption that she knew and _ therefore 
waived their erection, but at most is simply a 
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circumstance which, together with the testi- 
mony and other circumstances in the case, was 
for the consideration of the jury whether the 
plaintiff had knowledge of the absence of fire 
escapes. Even though it appeared that the 
plaintiff had made observations, so that she 
knew before the fire occurred that the land- 
lord had failed to provide fire escapes, it did 
not give rise to a conclusive legal presumption 
that she acquiesced in the landlord’s viola- 
tion of duty, for it does not appear what the 
character of the lease was under which she 
occupied her apartments. It may be that her 
originai term had not expired at the time of 
the fire. If she became a tenant for a term 
longer than a year (she had occupied the 
premises for & year at the time of the fire), 
and had not known of the absence of fire es- 
capes at the time she contracted for the 
apartments, we do not think that her remain- 
ing in possession under the lease, after be- 
coming apprised of the absence of fire escapes, 
can be considered as a waiver of the duty of 
the landlord. That she would have been jus- 
tified in attempting to terminate the lease be- 
cause of the absence of fire escapes, the lease 
containing no provision relating thereto, is 
doubtful. Viewed in any aspect it would re- 
quire the intervention of a judicial tribunal to 
determine the matter, and she was not bound 
to so conduct herself as to invite a lawsuit. 

(3) It is congrous with.reason to hold 
that mere length of time of occupancy, unac- 
companied by some affirmative act or circum- 
stance, on the tenant’s part, showing an in- 
tent to relieve the landlord from the conse- 
quences that might result to the tenant from 
the landlord’s failure to perform the statutory 
duty imposed upon him, cannot relieve the 
landlord from responding in damages, in case 
a fire breaks out and the tenant suffers an in- 
jury by reason of the absence of fire escapes. 


(4) The tenant owed no duty to the land- 
lord to examine and ascertain whether any 
fire escapes had been provided by the land- 
lord. 


(5) The tenant might reasonably assume 
that the landlord had performed the duty im- 
posed upon him by statute. Willy v. Mulledy, 
78 N. Y. 310, 34 Am. Rep. 536. And even if 
the plaintiff had discovered that the landlord 
had failed to perform his statutory duty, she 
might reasonably assume that he would per- 
form that duty at any time. The landlord 
was entitled to the presumption in his favor 
that he would obey the law and not disregard 
it. It was the defendant’s plain disregard of 
his duty, under the statute, in failing to pro- 








vide fire escapes, that resulted in the plain- 
tiff’s injury. 

(6) The jury was permitted by the trial 
court to find that their absence was the proxi- 
mate cause of the plaintiff's injury. There 
was no error in this. 

The judgment of the circuit court will be 
affirmed. 


Note.—Waiver by Tenant of Failure by Land- 
lord to Provide Fire Escapes.—The instant case, 
argumentatively at least, proceeds upon the idea, 
that the doctrine of caveat emptor, as against a 
tenant, would have little or no application under 
its facts. This would seem to be true as to a 
tenant renting a portion of a tenement house ex- 
cept as to defects in the rented portion. Thus 
it has been held that a tenant occupying a room 
in the second story of a building is not charged 
with notice of the foundation wall of a building 
being defective. Thum v. Rhodes, 12 Colo. App. 
245, 55 Pac. 264. In the same way there being 
no fire escape on the outside wall of the building 
in this case would not presumptively have been 
known to the plaintiff in this tase when she en- 
tered. It was a defect not obvious, and she had 
on her side the presumption of compliance with 
the fire escape statute. Moore v. Parker, 63 
Kan. 52, 64 P. 975, 53 L. R. A. 778. 

But this case, or the reasoning in the opinion 
goes further. The tenant being in without fault, 
so far as duty of inspection of premises is con- 
cerned and without actually knowing of the ab- 
sence of fire escapes, the court argues that “her 
remaining in possession under the lease, after 
becoming apprised of the absence of fire escapes 
cannot be considered zs a waiver of the duty of 
the landlord,” beeause it was “doubtful,” wheth- 
er “she would have been justified in attempting 
to terminate the lease, because of the absence of 
fire escapes.” 

A case in Connecticut seems to disagree with 
this reasoning. Gallagher v. Button, 73 Conn. 
172, 46 Ati. 819. But in considering this case it 
is well to notice, that the principal case confined 
its reasoning to a lease and not a renting from 
month to month. The Connecticut case passed 
upon a case of a defective fire escape upon a 
building where the tenant was in possession of 
the entire building, and it was said there was 
error in not submitting to the jury, as bearing 
upon the question of contributory negligence by 
the tenant, the length of time plaintiff had occu- 
pied the premises during which she might have 
observed the condition of the fire escape. That 
fire escape fell on plaintiff, but in the principal 
case the gravamen of the action was in there 
being no fire escape. In the Connecticut case it 
was simply incidental that the defect was of a 
fire escape. A dangerously hung shutter falling 
on plaintiff would have been the same thing. 
The Connecticut case, therefore, is not really a 
fire escape case, and involves little if anything 
of waiver, 

That there may be waiver by continued occt- 
pancy without objection to non-compliance with 
statute, was shown in the case of Armaindo V. 
Ferguson, 55 N. Y. Supp. 760, 37 N. Y. App. Div. 
160, but this was held in regard to the weekly 
tenant of a room fully aware of that non-com- 
pliance. This principle of waiver has been held 
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applicable to an employee in the way of as- 
sumption of risk. Huda v. American Glucose 
Co., 154 N. Y. 474. 

In Rose v. King (Ohio) 15 L. R. A. 160, the 
facts were very similar to those in the principal 
case and there was a recovery, but nothing is 
said about knowledge on the part of the tenant 
of there not being fire escapes, and therefore 
whether or not there was waiver. 

In Willy v. Mulledy, 78 N. Y. 314, 34 Am. 
Rep. 536, the fire occurred within a few days 
after the tenant moved in. The tenancy was of 
apartments in the third story. It was said the 
tenant did not take the apartments with any 
knowledge of the absence of fire escapes, and he 
was not required to look on the outside of the 
house. The court arguing, says: “But suppose, 
they did discover that there was no fire escape 
at some time while there, after they moved in, 
does such discovery absolve the defendant from 
his duty? After making the discovery, they 
were not bound at once to leave the house and 
go into the street. They had a reasonable time 
to look for and move into other apartments; and 
by remaining for such reasonable time they 
waived nothing; and if they did not choose to 
move out, they were entitled to a reasonable 
time to find the defendant and to call upon him 
to furnish the’ fire escape. * * * The duty rested 
upon the defendant not solely to have a fire 
escape there when the plaintiff leased the prem- 
ises, but it continued to rest upon him; and be- 
fore it can be held that the plaintiff absolved 
him in any way from his duty, the proof should 
be clear and satisfactory.” 

It is to be considered, we think, that however 
strict may be the principle caveat emptor of a 
tenant renting premises, or of his waiver of 
known defects upon his entry, yet in guch a 
matter as non-compliance with statutory regula- 
tion concerning his safety, only express waiver, 
will bind him as matter of law after he enters, 
and what is inference of waiver will generally, 
if not universally, make an issue of fact. C. 
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CORRESPONDENCE. 


— 


NON-PARTISAN JUDICIARY. 
Editor Central Law Journal: 

As an attorney and reader of Central Law 
Journal I have been interested in your articles 
and suggestions concerning “Non-partisan Ju- 
diciary,” (76 Cent. L J., 91). It is interesting 
to note that your articles and those of your 
correspondents suggest just the features that 
the State of Washington -has had on its stat- 
utes for several years. - We elect a “non-parti- 
san judiciary” in Washington, and the reading 
of our primary law will show that we adopted 
the methods suggested in your valuable jour- 
nal and that we adopted them some time ago. 
All of our judges from the justices of the su- 
preme court on down have been elected by the 
“non-partisan route,” and the “Washington 
Plan” might prove to be interesting reading to 
Judge Charles S. Cutting and other contributors 
to Central Law Journal. The method is by no 
means a new one in this state. 

Very truly yours, 
SCOTT Z. HENDERSON. 

Kennewick, Wash. 

(Note:—We take it that the general tenor of 
our correspondent’s letter is in approval of the 
“non-partisan route” and that he believes the 
Washington statute is justifying its existence. 
—Editor.) 











BOOK REVIEWS. 





MUNICIPAL CORPORATIONS, 
VOL. IV. 

We gave quite an extensive notice to this 
work which when complete is to be in six vol- 
umes, with the appearance of Vols. I and II, in 
74 Cent. LL J. 108. 

Volume IV advances the paging from 3015 to 
4322 and in its subjects seems a very impor- 
tant number of the series. It contains Chap- 
ters on Sewers and Drains; Eminent Domain; 
Dedication; Franchises; Municipal Ownership of 
Public Utilities; Municipal Trading and Pub- 
lic Improvements. 

There is something of a near relationship in 
these chapters that strongly suggests their be- 
ing under one cover in so extensive a subject 
as is the law of municipal corporations. 

We do not think we have ever seen a work 
in which authority has been more industrious- 
ly gathered and more discriminatingly cited, 


McQUILLIN 





the notes often being greatly illustrative of the 
point in hand. 

These volumes, when complete, should take 
a leading place in legal literature. They bear 
the hall mark of excellent work and are pub- 
lished by Callaghan & Co., Chicago; this fourth 
volume being of 1912. 





WESTERVELT’S PURE FOOD AND DRUG 
LAWS. 

Mr. James Westervelt, M. A., of the New York. 
and New Jersey Bars, has produced a 1500 page 
volume on a subject of great and increasing im- 
portance. In it the legislation both national 
and state is considered as also rulings by ad- 
ministrative officers in its enforcement, 

It is claimed that this work is more than a 
mere compilation of statutes, but the aim has 
been to condense this abundant legislation on 
these subjects to assist not only lawyers, but 
also “laymen, manufacturers, dealers and offi- 
cials.”’ 

The work should be of great practical impor- 
tance both as a compilation of statutes and the 
rulings of courts upon their interpretation and 
the regulation of departmental officers as to 
their enforcement. Its arrangement makes it 
of ready reference and its typographical excel- 
lence gives a good and substantial appearance. 

The volume is bound in law buckram and is- 
sues from the Vernon Law Book Co., Kansas 
City, Mo. 1912. 








HUMOR OF THE LAW. 





Sam—“Will you keep our engagement secret 
for the present?” 

Lulu—“All right; but where’s the present?” 
—New Orleans Times-Democrat. 





“When I got through with my remarks,” said 
one lawyer, “the jury was in tears.” “Yes,” re- 
plied the other; “they probably realized that 
your poor client hasn’t a chance in the world.” 
—Washington Star. 





A colored woman, gaily dressed, was brought 
before a police judge of Richmond, Va., not long 
ago, and was asked the nature of the charge 
against her. “Fragrancy,” replied the woman. 
“Not guilty!” said the judge.—Law Notes. 





In one of the county courts recently, a woman 
was testifying on behalf of her son, and swore 
that he had worked on a farm ever since he was 
born. The lawyer who cross-examined her 
said, “You assert that your son has worked on 
a farm ever since he was born;” “I do.” “What 
did he do the first year?” “He milked.” The 
witness was asked no further questions. 





Judge Locke, presiding judge of the Federal 
Court, First District of Florida, was annoyed 
at seeing one of the attorneys, attendant upon 
a sitting of the court, put his feet upon the 
desk in front of the one at which he was 
seated. 

“Marshal,” roared his honor, “you will oblige 
me by identifying the legs to which those feet 
helong.” 
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1. Attachment—Laches.—Vacation or modifi- 
cation of an attachment will not be denied, be- 
cause the motion therefor has long been de- 
layed; plaintiff not being prejudiced thereby.— 
John D. Elwell & Co. v. Acme Portland Cement 
Co., 138 N. Y. Supp. 1004. 


2. Attorney and Client—Confidential Relation. 
—A contract between an attorney and client 
for the payment of a contingent fee is void if 
procured by undue influence or mistake, as well 


as if procured by fraud.—Black y. Riley, Cal., 
128 Pac. 764. 
3. Executors.—As an executor could not 





collect for legal services to the estate if ren- 
dered by him personally, he is not entitled to 
share in the fees therefor, on an accounting 
with his law partner, who rendered the ser- 
vices and was paid therefor.—Bushby v. Berke- 
ley, 138 N. Y. Supp. 831. 


4. Bankruptcy—Contempt.—Where an order 
requiring a director of a bankrupt corporation 
to pay over to the trustee moneys alleged to 
have been concealed was not appealed from, his 
answer to contempt proceedings that he had no 
money, without explanation as to what had be- 
come of the money he was ordered to pay, and 
which it was claimed he had concealed, was no 
defense.—In re Weber Co., Cc. C. A, 200 Fed. 
404. 

5. Discharge.—A judgment obtained by an 
unmarried female for breach of marriage 
promise, accompanied by seduction, would be 
regarded as entirely for seduction, and there- 
fore nondischargeable, in the absence of a 
showing as to what part was awarded for the 








breach of promise.—In re Warth, C. C. A, 200 
Fed. 408. ° 


6. Fraud.—Sale of interest in the assets of 
a corporation to H. by the controlling stock- 
holders held fraudulent as to its creditors, and 
that the sellers were liable to account to its 
trustee in bankruptcy for the consideration ac- 
tually received therefor—In re Jamaica Slate 
Roofing & Supply Co., U. 8S. D. C., 200 Fed. 460. 


7. Practice.—A finding by a referee that 
goods delivered under a contract of sale con- 
stituted a good delivery held a sufficient finding 
on an issue of waiver by the seller of its right 
to a prompt return of unmerchantable goods.— 
In re Nathar, C. C. A., 200 Fed. 379. 


8. Practice.—Where a judgment recovered 
against one afterwards adjudged a bankrupt 
was canceled, the proper practice is for plain- 
tiff to appeal from the order of cancellation, or 
ask leave to reargue, instead of moving to va- 
cate.—McKee vy. Preble, 138 N. Y. Supp. 915. 

9.—_— Practice. — Where interveners were 
brought into a case by compiainant’s invitation, 
under an allegation that others claimed inter- 
ests in the subject of the controversy, and filed 
a cross-bill by leave of court, it was error to 











summarily strike it from the files.—Knauth, 
Nachod & Kuhne v. Lovell, C. Cc. A., 200 Fed. 
403. 

10.—Practice.—Act June 25, 1910, amend- 


ing Bankr. Act July 1, 1898, § 47, so as to give 
a trustee in bankruptcy the standing of a judg- 
ment creditor, under the express provisions of 
section 14, does not apply where the bankrupt- 
cy proceeding was pending when the amend- 


ment took effect.—Breck v. Brewster, 138 N. 
Y. Supp. 821. 
11. Preference.—A transfer of securities 





by a bankrupt to a creditor held none the less 
a preference because it was made pursuant to a 
prior agreement existing for more than four 
months before bankruptcy.—Citizens’ Trust Co., 
of Patterson, N. J., v. Tilt, C. C. A., 200 Fed. 
410. 

12. Secured Creditor.—A “secured creditor” 
is one who either holds security against the 
property of the bankrupt, or is secured by the 
Individual obligation of another who holds 
such security.—Stauffer, Eshleman Co. v. Ab- 
ington Hardware & Furniture Co., La, 60 So. 
202. 

13. Trustee.—A trustee in bankruptcy has 
authority to sell only such rights and interests 
as the bankrupt had.—Carney v. Averill, Me., 
85 Atl. 494. 

14. Banks and Banking—lIllega!l Dividends. 
—If the board of directors has declared and 
paid illegal dividends, the amount paid, if re- 
covered, would be a part of the assets of the 
bank.—MeTamany v. Day, Idaho, 128 Pac. 563. 

15. Bills and Notes—Indorser.—Where the 
payee of a note places his name on the back 
of it, waiving a demand and protest and guar- 
anteeing payment, he is an indorser.—Hopkins 
v. Commercial Bank, Fla. 60 So. 183. 

16. Negotiable Instruments Act.—Under 
Negotiable Instruments Act, which did not 6° 
into effect until June 16, 1905, a contract of In- 
dorsement on a note executed before it went 
into effect is not governed thereby, though the 
indorsement was made subsequent to its opera- 
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tion.—Gate City Nat. Bank v. Schmidt, Mo.,, 152 
Ss. W. 101. 


17. Cancellation of Instruments—Pleading.— 
In an action to cancel a contract for false rep- 
resentations, representations which are not al- 
leged to be either false or fraudulent will be 
disregarded.—_McNulty v. Gilbert, 138 N._ Y. 
Supp. 996. 

18. Carriers ef Goods—Discrimination.—A 
railroad maintaining a dock on its. station 
grounds may enforce such reasonable rules and 
regulations as will prevent blocking its business 
or the public traffic, so long as they do not 
amount to an undue or unreasonable discrimina- 
tion between competitors.—Coeur d'Alene & St. 
Joe Transportation Co. v. Ferrell, Idaho, 128 
Pac. 565. 

19. Last Carrier.—Where part of a ship- 
ment over the lines of connecting carriers is 
lost, the presumption is that the loss occurred 
on the line of the delivering carrier.—St. Louis, 
I. M. & BS. Ry. Co. v. Carlisle, Okla., 128 Pac. 
690. 


20.——Owner.—Under a contract that a pur- 
chaser could return an articie if defective, his 
delivery to a carrier will be presumed to be 
delivery to the vendor, entitling the latter to 
recover trom the carr.er for its loss —Hess v. 
South Dakota Cent. Ry. Co. S. D, 139 N. W. 
334. 

21.——Rates.— Where it appears that a car- 
rier will at least make some profit from a rate 
prescribed by the Railroad Commissioners, the 
rate may be enforced.—State v. Atlantic Coast 
Line R. R. Co., Fla., 60 So. 186. 
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22. Carriers of Passengers—Presumption.— 
Where the baggage of a passenger was for- 
warded by a steamship to New York, and then 
by express to her destination, but the contract 
of transportation was not shown, the presump- 





tion that the express company delivering the 
baggage in damaged condition was Liable did 
not arise.—Conti v. American Express Co., Me., 
85 Atl. 484. 


23. Chattel Mortgages—Law of Place.—Where 
it was not shown in what state a chattel mort- 
gage was given, and it appeared that the mort- 
gagor was at that time an inhabitant of two 
States, it will be presumed that the chattel 
mortgage was governed by the laws of the 
state where the chattel is situated and the 
mortgage is to be performed.—Casner v. Hos- 
kins, Ore., 128 Pac. 841, 


v4 Compromise ond Seitiement—Fraud.— 
Where a dispute is raised by a party in bad 
faith, and settlement is procured by his false 
representations, and the other, relying thereon, 
agrees to compromise in ignorance of his rights, 
the agreement is void.—Biddlecom v. General 
Accident Assur. Corporation, Mo., 152 8S. W. 103. 
25. Contracts—Completion.—Where the par- 
ties agree on the terms and intend to become 
immediately bound, there is a complete con- 
tract, though they intend to reduce it to writ- 
ing.—Skeen v. Ellis, Ark., 152 S. W. 153. 
26.——Estoppel.—Where a _ written instru- 
ment has not passed from the hands of the 
original holder, he is estopped to claim that 
the party bound thereby was not defrauded pbe- 
cause he was careless in trusting to represen- 
tations made by him, which induced tts execu- 





tion. —M. E. Smith & Co. v. Kimble, S. D., 139 
N. W. 348. 

27. Forfeiture.—Where time is the essence 
of a contract, the acceptance of payments after 
they are due with knowledge of! the facts is a 
temporary suspension of the right of forfeiture. 
—James J. Stevinson v. Joy, Cal., 128 Pac. 751. 

28.——Practical Construction.—The court in 
construing an ambiguous contract may consider 
the construction placed on it by the parties 
themselves as an aid in determining the inten- 
tion of the parties.—Stover y. City of Spring- 
field, Mo., 152 S. W. 122. 

29.——Ratification.—A contract which is 
merely voidable because contrary to good con- 
science or equity may be ratified and when 
ratified is binding.—Kline v. Kline, Ariz., 128 
Pac. 805, : 


30. Corporations—Fraud.—Defendant, acting 
as agent in selling stock of a transportation 
company, who knowingly made false represen- 
tations as to the company’s sales of stock, its 
financial condition, which representations were 
believed and relied on by plaintiff in purchas- 
ing stock, held liable in damages for fraud.— 
Wentworth v. Moore, Wash,, 128 Pac. 634. 

31. Insolvency.—While a dissenting stock- 
holde may preyent the sale of the corporate as- 
sets, if the corporation is a going concern, the 
majority of the stockholders may seil alleef the 
property if it is insolvent or cannot bé con- 
tinued profitably.—Smith v. Stone, Wyo., 128 
Pac. 612. 

32. Insolvency.—The directors of a cor- 
poration in failing circumstances™could legally 
dispose of its assets to pay its debts—Common 
te Min. & Mill Co. v. Taylor, Mo., 152.S. W. 














33. Joint Tortfeasors.—Corporations en- 
gaged in separate and distinct lines of business 
may be jointly liable for a wrongful act.—Hains 
Vv.  ieapaaedagee M & I. Ry. Co. W. Va., 76 S. 
E. 843. 

34. Respondeat Superior.—If the writing 
of a false statement in a letter by the mana- 
ger of a corporation was not specifically au- 
thorized by the board of directors, nor within 
the general scope of the manager’s authority, 
the corporation is not liable in an action for 
deceit—King v. Livingston Mfg. Co., Ala, 60 
So. 143. 

35. Stock Subscription—Where the _ cor- 
poration actually engaged in business, failure 
to incorporate held no defense to an action 
against subscriber on stock subscription notes. 
—Perkins v. Merchants’ & Farmers’ Bank, Miss., 
60 So. 131. 

36. Subrogation.—A corporate stockholder 
who has paid his part of the corporate debts 
cannot recover such amount from the corpora- 
tion on the theory of subrogation.—Trindade v. 
Atwater Canning & Packing Co., Cal., 128 Pac. 
756. 











37. Courts—Process.—The authority of a 
‘ourt to issue and serve process is restricted to 
the territory where issued, and the court can- 
not require persons not within such territory 
to appear.—Milner v. Gatlin, Ga., 76 S. EB. 860. 


38. Criminal Law—Courts.—After judgment 
and sentence, the court cannot relieve the con- 
vict from its execution, indefinitely postpone 
execution, commute the punishment, exempt the 
rrisoner from it in whole or in part, or in any 
way cancel the sentence, since that would be 
the exercise of the power of pardon vested ex- 
clusively in the Governor.—State v. Sturgis, 
Me., 85 Atl. 474. 

89.——Good Character.—Though good reputa- 
tion of accused may not prevail against a belief 
that he committed the crime charged, the jury 
may consider the good reputation, which may 
he sufficient to raise a reasonable doubt and s° 
es mn acquittal.—State v. Thome, N. J., 85 
Atl . 
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40. Curtesy—Consummate.—At common law 
a husband, after issue born, was seized in his 
own right of an estate for life in the fee-sim- 
ple lands of his wife, entitling him to possess 
and enjoy the property, to sell it, and to make 
it subject to sale for h his debts even during the 
wife’s lifetime—Teckenbrock v. McLaughlin, 
Mo., 152 S. W. 38. 


41. Death—Contributory Negligence.—The 
contributory negligence of decedent, proxi- 
mately contributing to death, defeats a recov- 
ery, in the absence of wantonness or any will 
ful act of defendant.—Scoggins v. Atlantic & 
Gulf Portland Cement Co., Ala., 60 So. 175. 


42. Deeds—Condition Subsequent.—A grantor, 
who has attached conditions subsequent to his 
conveyance, may, on their preach, have proper 
relief in equity.—Kansas ow & cea em Jd. 
Ry. Co. v. Young, Mo., 152 S. W. 118. 


43. Duress.—Duress, aS a ground for set- 
ting aside a deed, must be of such a nature as 
to excite an apprehension or fear or great bod- 
ily harm or an illegal punishment, and the vio- 
lence or threats must be of such a degree as to 
cause one of ordinary firmness to yield.—Walk- 
er v. Green; Colo., 128 Pac. 855. 


44. Descent and  Distribution—Practice.— 
One claiming a share of the personal property 
of one dying domiciled in Nevada has no rem- 
edy in this state until he has obtained a decree 
in his favor in the probate court in that state. 
—Holmes v. Adams, Me., 85 Atl. 492 


45. Divorce—Alimony.—In determining the 
amount of alimony, the property and income of 
the husband, his ability to earn money, and the 
needs and social standing of the wife should be 
ai ae v. Henrie, W. Va. 76 S E. 








46. Constructive Service—A judgment of 
divorce of another state based on constructive 
service is not within the provisions of the 
United States Constitution, requiring full faith 
and credit to be given to judicial proceedings 
of other states.—Matthews vy. Matthews, Ga., 76 
S. E. 855. 

47. Custody of Child.—Where a decree of 
divorce in another state gives possession of a 
child to the father without inhibition against 
his removal from the state with the child, and 
he removes to another state and acquires a 
domicile, the court of the former state is with- 
out jurisdiction to reform the judgment as to 
the status of the child.—Milner v. Gatlin, Ga., 
76 S. E. 860. 

48. Desertion.—Desertion, as a ground for 
divorce, consists in the voluntary separation of 
one spouse from the other for the statutory 
time without the latter’s consent, without jus- 
tification, and with the intention of not re- 
turning.—Andrede v. Andrade, Ariz., 128 Pac. 











49. Modification of Decree.—A decree in di- 
voree directing a periodical payment for tne 
support of minor children is not final, save as 
each payment is due and paid, and the court 
may on subsequent application increase the al- 
lowance.—Harris v. Harris, Wash., 128 Pac. 673. 

50. Practice —The court announcing its 
oral decision denying a divorce may not, with- 
ent notice to defendant, subsequently grant a 
divorce on the application of plaintiff supported 
by affidavits of defendant’s conduct subsequent 
to the trial and decision.—Schultz v. Schultz, 
Wash., 128 Pac. 660. 

51.——-Suit Money.—The court may require 
the husband to pay the expenses of an appeal 
by the wife from an adverse ae. —Camer- 
on v. Cameron, S. D., 139 N. W. 329 

52. Domicile—Animo Manendi.—Abiding in a 
place for a definite time until the accomplish- 
ment of a specified purpose, unaccompanied by 
any intention to remain permanently or indefi- 
nitely, is not sufficient to give one a statutory 
as v. Andrade, Ariz., 128 Pac. 





53. Election of Remedies—Estoppel.—Where 
aman has an election between several incon- 
sistent courses of action, he will be confined 
to that which he first adopts, and the election 
with knowledge of the facts is binding and 
cannot be withdrawn without due consent, 
though it has not been acted on by another by 





any change of position.—Capital City Bank v. 
Hilson, Fie, 60 So. 189. 


54. Electricity—Franchise.—Twenty years 
nonuser of a franchise to use the streets of a 
municipality in all ways necessary to carry on 
the business of furnishing electric light for- 
feits the franchise which may be declared void 
upon ~ Ley —State on Inf. of Jones y. 
_ nd Light & Power Co., Mo., 152 S. W. 


Equity—Intervention.—A party is not 
entitled to intervene, even in equity, unless he 
has an interest in the subject-matter of the 
suit.—Curtis v. Curtis, Ala., 60 So. 167 


66. Estoppel—Presumption.—As the single 
state is the natural and only rossible one dur- 
ing early life, and there is no period at which 
it is necessarily terminated by marriage, the 
presumption is that celibacy existing during 
early life continues.—Rucker v. Jackson, Ala., 
60 So. 

57. Privity.—The recitals in a deed are 
binding not only on the immediate parties 
thereto but on all aos under it.—-Unknown 
— of Criswell v. Robbins, Tex., 152 S. W. 
10. 





58. Waiver—A person may waive a right 
by conduct which indicates an intention to re- 
linquish it or by such failure to insist upon it 
that the party is estopped to set it up against 
his adversary.—Scott v. Signal Oil Co., Okla., 
128 Pac. 694. 


59. Exchange of Property—Rescission.— Where 
plaintiff exchanged his property for the prop- 
erty of defendant without discovering defen- 
dant’s fraud, he could rescind, offering to re- 
turn the property received, or he could retain 
the property and sue for damages.—Patterson 
v. McMinn, Tex., 152 S. W. 223. 

60. Execution—Insurance.—Where insured 
has a right under his policy to change the 
beneficiary, such dominion over the policy 
makes it property which can be reached by 
his creditors.—Cavagnaro v. Thompson, 138 N. 
Y. Supp. 819. 


61. Executors and Administratora—Funeral 
Expenses.—A creditor of a decedent's estate, 
whose ¢tlaim is for funeral expenses, may be 
appointed administrator, though. the only as- 
sets consist of a cause of action for wrongful 
death of the decedent.—In re Lis’ Estate, Minn., 
139 N. W. 300. 


62. Res Judicata.—A decree distributing 
the proceeds of an heir’s interest in an estate 
to an assignee was conclusive in an action to 
have the assignment set aside as in fraud of 
the assignor’s creditors; such action being a 
collateral attack on the decree.—Hopkins _ v. 
White, Cal., 128 Pac. 780. 

63. Fraud—cCircumstantial Evidence.—While 
fraud may be inferred from the circumstances, 
it cannot be left wholly to conjecture.—Hop- 
kins v. White, Cal., 128 Pac. 780. 

64. Elements of.—To constitute fraud, a 
misrepresentation must be of a specific ma- 
terial fact that is untrue and known to be so, 
and stated to induce another to act, on which 
statement the other acts to his injury.—dAllen 
v. United Zine Co., Fla, 60 So. 182. 


65. Frauds, Statutes of—Part Performance. 
—Personal services not easily admitting of pe- 
cuniarv compensation. rendered under an oral 
contract as the consideration for land, may be 
a sufficient part performance to take the con- 
tract out of the statute of frauds.—Fred_ v. 
Asbury, Ark., 152 S. W. 155. 

66. Fraudulent Conveyances—Consideration. 
—Proof that a debtor sold his property for its 
reasonable market value. and distributed the 
proceeds among some of his creditor, held to 
rebut any presumption that the sale was made 
to defraud creditors.—Morris & Co. v. Barton & 
Allen, Ala., 60 So. 

67. Gas—Negligence.—It is the duty of & 
company supplying natural gas to so maintain 
its pipe lines as to prevent the escape of gas 
in a manner that will injure the person or 
prover of another.—Dowler v. Citizens’ Gas 

& Oil Co., W. Va, 76 S. E. 845. 

68.——Puhblie Utilitv.—A municipal corpora- 
tion may, in its name, for itself and its resi- 
dents, maintain a suit to restrain a corporation 
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furnishing natural gas under a franchise grant- 
ed by the municipality from excesSive charges. 
—City of St. Mary’s v. Hope Natural Gas Co., 
W. Va., 76 S. EB. 841. . 

69. Guaranty—Ambiguity—Any ambiguity 
in a contract of guaranty as to the liability of 
the guarantor will be resolved in favor of pro- 
tecting the creditor to the extent of the sum 
named therein.—Lean v. Geagan, Cal., 128 Pac. 
792. 

70. Homicide—Heat of Passion.—Where de- 
fendant, upon information of his wife’s adul- 
tery induced by violence, went to the home of 
deceased and shot him 17 hours after his first 
information, the kill:ne could not be said to 
have been committed in the “heat of passion.” 
—People v. Ashland, Cal., 128 Pac. 798. 

71. Provocation.—Where the only provoca- 
tion by defendant shown was that he placed his 
hand on tne shoulder of deceased and requested 
him to quit using obscene and profane lan- 
guage in the presence of defendant’s wife and 
other women and children, an instruction that 
one provoking the difficulty had not the right 
of self-defense, without stating the nature of 
such provocative act, was erroneous.—Turn- 
bull v. State, Okla., 128 Pac. 743. 

72. Homestead—Defendants.—To entitle a 
woman to the benefit of the homestead exemp- 
tion laws on the ground of her support of de- 
pendents, it must appear that the dependents 
are legally entitled to her support, and iteis not 
sufficient to show that she is supporting the il- 
legitimate child of her son.—Askew v. Parker, 

0 So. 233. 

73. Husband and Wife—Joint Tort-Feasors. 
—If a husband acted alone, independently of 
his wife, in ejecting plaintiff from rooms rent- 
ed, he alone would be liable, but if she acted 
alone, or he acted as her agent, or if she knew 
of and acquisced in his acts, she would be li- 
able, and, if they acted in concert, both would 
he liable-—Mathews y. Livingston, Conn., 85 Atl. 
529. 

74. Insurance—Agency.—Slight evidence of 
acts of agency is sufficient to establish the fact 
that one soliciting insurance was the agent of 
insurer.—De Noyelles vy. Delaware Ins. Co. of 
Philadelphia, 138 N. Y. Supp. 855. 

75. Change of Interest.—A conditional sale 
of an insured stock of merchandise, reserving 
title till the price is paid, is a change in inter- 
est, within the provision avoiding the policy in 
case of such change.—Phoenix Ins. Co. of Brook- 
lyn, N. Y., v. Quinette, Okla., 128 Pac. 722. 

76 Place of Contract.—A tontine policy is- 
sued by a New York insurance company must 
be interpreted in accordance with the decisions 
of the New York courts.—Equitable Life Assur. 
Society of the United States, v. Weil, Miss., 60 
So. 133. 

77. Interest—Garnishment.—Where wrongful 
garnishment merely delayed collection of a 
note, interest is recoverable at the legal rate 
for the time during which collection is pre- 

Tex, 152 S W. 














taal v. Bennett, 

78. Judgment—Defined.—A “judgment” is but 
the conclusion in a syllogism having for its ma- 
jor and minor premises ‘the issues raised by the 
pleadings and the proofs thereon. A judgment 
is the sentence of the law upon the record.— 
Spindle v. Hyde, Mo., 152 S. W. 19. 

79. Publication Service—An affidavit for 
publication is jurisdictional; and where it ap- 
pears by the record that it fails to contain the 
matters required by statute the court is with- 
out jurisdiction of the person, and the judg- 
ment founded thereon may be attacked collat- 
erally.— Gibson v. Austin, Colo., 128 Pac. 859. 

80. Stipulation—Where a judgment was 
entered on stipulation and approved by all the 
parties and their counsel, the court properly re- 
fused to set it aside on motion of some of the 
Parties only, in the absence of fraud in pro- 








curing a consent judgment.—United States 
=, v. Armour Packing Co., Okla. 128 
ac. 731. 


81. Landlord and Tenant—Concealed Danger. 
—A landlord does not warrant the condition of 
the premises; but where he conceals known de- 
fects, and the tenant, ignorant thereof, is in- 
jured, he is Mable.—Scoggins v. Atiantic & Gulf 
Portland Cement Co., Ala., 60 So. 175. 





82. Lien.—A landlord has a lien upon the 
goods of a lodger, but has no lien upon those 
= athews v. Livingston, Conn., 85 


83. Libel and Slander—Privilege.—A mere 
voluntary statement, made without investiga- 
tion, by a prosecuting attorney, charging a 
sheriff with neglect of duty, held not privileged. 
a agener v. Pulitzer Pub. Co., Mo., 152 S. W. 
107. 


84. Limitation of Actions—Discovery.—The 
statute of limitations will not begin to run 
against the enforcement of a resulting trust 
until the beneficiary learns of the existence of 
the 'trust.—Cliff v. Cliff, Colo., 128 Pac. 860. 


85. Mandamus—Remedy.—In mandamus to 
compel the mayor to sign a warrant for relat- 
or’s salary aSecity attorney, respondent could 
not show that relator was not the lawful city 
attorney, as title to office cannot be tried in 
such proceeding.—State ex rel. Frank v. Goben, 
Mo., 152 S. W. 93. 

86. Marriage—Evidence.—A marriage certifi- 
cate is admissible in evidence without the pro- 
duction of the witnesses thereto, who are with- 
out the jurisdiction.—State v. McRae, N. J., 85 
Atl. 455. 

87. Master and Servant—Independent Con- 
tractor.—An “independent contractor” is one 
who, exercising an independent employment, 
contracts to do work according to his own 
methods without being subject to his employ- 
er’s control, except as to the résult.—Chicago, 
R. I. & P. Ry. Co. v. Bennett, Okla., 128 Pac. 
705. 

88. Imputed Negligence.—The negligence 
of a chauffeur in driving an automobile is not 
in general imputable to a person riding in the 
automobile, but having no authority or control 
over the machine or the driver.—Porter  v. 
Jacksonville Electric Co., Fla., 60 So. 188. 

89. Parent and Child.—Where defendant's 
son was operating one of defendant’s automo- 
biles for his own purposes at the time he ran 
it against- plaintiff's intestate, he was not, while 
so doing, defendant’s servant.—Parker vy. Wil- 
son, Ala., 60 So. 150. 

90. Rules and Regulations.—Promulga- 
tion of a rule prohibiting the -cleaning of 
presses in a lithographing plant until after- 
noon on Saturdays, when the power was off, 
held no aefense to an action for injuries to 
plaintiff while cleaning a press in violation of 
the rule, under orders of his superior, where 
continued infraction of the rule had been per- 
~ - reat v. Goss, C. C. A, 200 Fed. 
396. 

91. Safe Place.—A lessee of a building who 
took possession thereof while was being 
completed, and acquiesced in the subcontrac- 
tor’s completion of the work, assumed the ob- 
ligation of the owners and lessors to furnish 
the subcontractor’s employees with a reason- 
ably safe place to work, and notify them of 
known dangers, unknown to such employees.— 
Hutchinson v. Richmond Safety Gate Co., Mo., 
152 S. W. 52. 

92. Warning.—It is the master’s duty to 
warn servants of new dangers from a change 
in his machinery, appliances, or place or meth- 
od of work.—Enid Electric & Gas Co. v. Deck- 
er, Okla., 128 Pac. 708. 

93. Mechanic’s Liens—Suvcontractors.—There 
can be such relation as a subcontractor to a 
subcontractor, and the fact that subcontractors 
were materialmen did not prevent them from 
being “subcontractors” with all of the lien 
rights as such.—Knapp Bros. mfg. Co. v. Kan- 
“ea Co. of Missouri, Mo., 152 




















94. Negiigence—Invitee.—One who _ invites 
another to come on his -premises on business 
must take care that his premises are safe, or 
give warning of any danger; but as to a guest 
or bare licensee he need only warn him of any- 
thing in the nature of a trap.—Scoggins v. At- 
= & Gulf Portland Cement Co., Ala., 60 So. 
175. 

95. Officers—Fees.—Statutes relating to the 
fees and compensation of public officers must be 
strictly construed, and such Officers are enti- 
tled only to what is clearly given by law.— 
City of Corona v. Merriam, Cal., 128 Pac. 769. 
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96. Partnership—Chattel sertenge—-& part- 
ner has’ the power to execute a chattel mort- 
gage on firm property to secure a firm debt 
without his co-partner’s assent.—Jacks v. Green- 
haw, Ark., 152 S. W. 160. 


97. Equity.—Where a bill alleges over- 
reaching, misrepresentations, and resulting in- 
jury to complainant, in settlement of partner- 
ship affairs, and seeks a rescinding of a writ- 
ten instrument, a matter for equity cogniz- 
ance — v. Granger & Lewis, Fla, 
60 So. 1. 


98. Physicians and Surgeons—Dstoppel.— 
That a patient did not return for further treat- 
ment upon discovering that he was not getting 
along as he should did not bar nis right to re- 
cover for injuries from the doctor's improper 
treatment.— Williams v. Wurdemann, Wash., 
128 Pac. 639. . 


99. Implied Contract.—In absence of spe- 
cial contract, a physician impliedly contracts 
that he has a reasonable degree of learning and 
skill, and will use reasonable care in their. ex- 
ercise in the work and his best judgment in 








diagnosis and treatment.—McGraw vv. Kerr, 
Colo., 128 Pac. 870. 
100. Principe! and Agent—Scope of Agency. 





—A principal, who intrusts to an agent the 
duty of giving information to those interested 
therein, is liable to such persons for the conse- 
quences of false information given by the agent 
in the course of his employment.—King v. Liv- 
ingston Mfg. Co., Ala., 60 So. 143. 

101. Principal and Surety—Defenses.—The 
defense that a bond was not to be used by the 
principal unless he procured other sureties is 
insufficient, where the bond provided that no 
agreement that other persons should sign it 
should be a defense.—White Sewing Mach. Co. 
v. Wingo, Tex., 152 S. W. 187. 

102. Guarantor.—A surety and guarantor 
each promises to answer for the debt or de- 
fault of another; the surety as a regular party, 
but the guarantor by collateral agreement.— 
Bedford v. Kelly, Mich., 139 N. W. 250. 


103. Quieting Title—Cloud on Title.—A land- 
owner may sue to quiet title against a void 
trust deed as a cloud on title until released on 
record.—Wells v. Brown, Colo., 128 Pac. 869. 


104. Railronads—Proximate Cause.—Where a 
railroad ran many trains at a time when the 
car windows were open, that it permitted tall 
grass to grow on its right of way might be 
found to be a proximate cause of damage to 
plaintiff's grass from a fire started by a lighted 
cigar thrown from the train upon the right of 
way.—St. Louis, B. & M. Ry. Co. v. Maddox, 
Tex., 152 S. W. 225. 

105. Reformation of Instruments—Equity.— 
A written contract cannot be reformed in an 
action at law, but equity must be resorted to.— 
Capital City Bank v. Hilson, Fla., 60 So. 189. 

106. Release—Consideration.—To secure a re- 
scission of a release of a claim for personal in- 
juries because fraudulently procured, plaintiff 
must show inadequacy of consideration.—Rea- 
soner v. Gulf, Cc. & S. Ry. Co., Tex., 152 8S. 
W. 213. 

107.——Fraud.—A claimant of damages for 
injuries caused by negligence will not be bound 
by a release procured by fraud.—Enid Electric 
& Gas Co. v. Decker, Okla., 128 Pac. 708. 


108. Sales—Estoppel—A buyer of jewelry, 
who was to receive a showcase in consideration 
of his purchase, and who concealed from the 
seller his knowledge that the showcase had 
been delivered. within a short distance of his 
place of business, held, by reason of his bad 
faith, not entitled to rescind the contract for 
such nondelivery.—Continental Jewelry Co. v. 
Braddock, Miss., 60 Sa 212. 

109.——Sample.—A sale by sample exists only 
when there is a definite intention on the part 
of both buyer and seller that a definite article 
shall be the standard to which every delivery 
— conform—In re Nathan, C. C. A., 200 Fed. 

iv. 

110. Time of Essence.—Where defendants 
purchased certain watch fobs from plaintiff un- 
der cantract for delivery not later than Febru- 
ary 25, 1909, time was of the essence of the 

















contract, and, the geste not being delivered 
prior to that date, defendants could refuse to 
accept them.—Green Duck Co. v. Patterson & 
Hoffman, Okla., 128 Pac. 703. 


111. Telegraphs and Telephones—Agency.— 
The negligence of an agent of a telegraph com- 
pany in writing out a message at the request 
of the sender is not chargeable to the com- 
pany.—Western Union Telegraph Co. v. Hol- 
comb, Tex., 152 S. W. 190. 


112. Tenancy in Common—Estoppel.—Where 
an owner in indivision has assumed a debt on 
the common property and allowed it to be 
sold for the debt, and has bought it in, without 
actual notice to other co-owners, the title in- 
ures to the benefit of the co-owners in propor- 
tion to their respective interests and subject to 
payment of their proportion of the amount paid 
by him.—Miller v. Vivian Oil Co., La., 60 So. 
236. 


1138. Truste—Burden of Proof.—In a suit to 
establish a resulting trust, the. burden is on 
the party claiming it to prove that the purchase 
was made with money belonging to him.—Wal- 
lace v. Dunton, S. D., 1389 N. W. 345. 


114. Mingling Funds.—Where trust funds 
are mingled with private funds, the entire 
mixed fund is impressed with the trust to the 
extent of the trust fund, except as the owner 
of the private fund may separate his own 
therefrom.—yYellowstone County v. First Trust 
& Savings Bank of Billings, Mont., 128 Pac. 596. 


115. Testamentary.—Where a testamen- 
tary trust provided that if the trustee deemed 
best it should sell the property and convert it 
into money and receive the proceeds to invest 
and reinvest, as often as, and in the manner, 
it saw fit, the trustee had power to dispose of 
any part of the trust fund to pay the inher- 
itance tax.—Shaw v. Bridgers, N. C., 76 S. E. 


ai. 








116. Vendor and Purchaser—Marketable 
Title—A vendor’s covenant to furnish an ab- 
stract of title and give a warranty deed im- 


ports an undertaking to convey a marketable 


‘title—McCulloch vy. Bauer, N. D., 139 N. W. 318. 


117.——A written contract for the sale of land 
is not complete where the vendor has an option 
to put an end to the contract.—Skeen v. Ellis, 
Ark., 152 S. W. 158. 

118. Refusal to Accept.—Where a defect 
in a vendor’s title or a doubt as to its sound- 
ness is disclosed on the face of the record title, 
the purchaser need go no farther; but, where 
the title depends on some extrinsic fact not dis- 
proved by the record, he must prove such fact 
to justify a refusal to accept the title-—French 
v. Phelps, Cal., 128 Pac. 772. 

119." Waters and Water Courses—Riparian 
Rights.—Proprietors of the land on the banks 
of a stream have a common usufructuary right 
to the water as it is in a state of nature.—Ken- 
ae v. Niles Water Supply Co., Mich., 139 N. 
Ww. a 

120. Willsa—Contest.—Where a 
filed to the probate of a _ will, 
offered by the proponent of a due execution, 
the burden is on contestant to disprove the 
prima facie case of proponent.—Head vy. Nixon, 
Idaho, 128 Pac. 557. 

121.——-Construction.—Where a will creates 
an executed trust effective without convey- 
ances, equity will construe the limitations in 
the sarne manner as similar legal limitations.— 
Suttle & Weaver Land & Improvement Co. v. 
Barker, Ala., 60 So. 157. 

122. Construction.—Whether illegitimate 
children, subsequently legitimatized by the 
marriage of their parents, are entitled to share 
in a remainder devised to the lawful issue of 
their father, does not depend on their legal 
status after the marriage, but on the intention 
of the testator.—Central Trust Co. of New York 
v. Skillin, 138 N. Y. Supp. 884. 

123. Revocation.—A will executed January 
16th with a codicil executed on the 17th about 
11 or 12 o’clock is revoked by a will executed 
on the 17th about 1:20 p. m., which contains 4 
revocation of all former wills.—Head v. Nixon, 
Tdaho, 128 Pac. 557. 





contest ‘is 
and proof is 














St iaaad 





CENTRAL LAW JOURNAL. 








Central Law Journal. 


A LEGAL WEEKLY NEWSPAPER 
Published by 


Central Law Journal Company 


420 MARKET STREET, ST. LOUIS, MO. 


To whom all communications should be ad- 
dressed. 


Subscription price, Five Dollars per annum, 
in advance. Subscription price, including two 
binders for holding two volumes, saving the 
necessity for binding in book form, Six Dollars. 
Single numbers, Twenty-five Cents. 








Copyright, 1913, by Central Law Journal Co. 
Entered at the -Post-Office, St. Louis, Mo., as 
second-class matter. 





NEEDHAM C. COLLIER, EbriTor-1n-CHIEF 
ALEXANDER H. ROBBINS, Managcine EpiTor 








CONTENTS. 





EDITORIAL. 


Need For Revision of Insurance Laws to 


Minimize Arson sbeslipiligbidessmlian Siéiencele 
NOTES OF IMPORTANT DECISIONS. 
Removal of Causes—Motive to Joinder and 

State Ruling As to Joint Liability......... .. 184 
How They Decide Cases on Appeal in Den- 

mark. By Amel Teleee.....02.c.icuu. ati ee 


LEADING ARTICLE. 
“Inducements” to Life Insurance Contracts 
—How Far Are The Companies Bound by 
Them? By Alexander Robbins................0.. 186 


LEADING CASE. 
Landlord and Tenant—Fire Escapes.  Cittta- 
dino v. Schackter, Court of Errors and 
Appeals of New Jersey, Noy. 18, 1912, 


SWEER TOGAD .. siicninscriniomnnitinsne nee 191 
ITEMS OF PROFESSIONAL INTEREST. 
List of Presidents and Secretaries of the 
American and State Bar Associations........ 193 
CORRESPONDENCE. 
Non-Partégan Judiciery  .............ccc.cccecconsec2eccsece 195 
OO. MOVIN WE 223.66 eee 195 
mUMOR OM THM SAW iicccices cccdeadabal 195 


WEEKLY DIGEST OF CURRENT OPINIONS. 196 





University of Michigan 


Three years’ course leading to the degree of 
Ll. B. The degree of Juris Doctor (J. D.) open 
to graduates of approved universities and col- 
leges. Regular session October to June, inclu- 
sive. Credit towards either degree may be ob- 
tained through work in the summer session of 
ten weeks. Law library of about 33,000 volumes. 
A fourth year of work leading to the degree of 
Master of Laws and permitt ng of specializa- 
a has been organized. For announcements, 

ress, 


DEAN, DEPARTMENT OF LAW, 
University ef Michigan, Box X, Ann Arbor, Mich. 








Was he Guilty? 


J. S. was a clerk who attended his 
employer on a race track to record 
in a book his employer’s bets on 
the races. Was he guilty of “occu- 
pying a place on the ground for 
the purpose of recording bets, 
under a penal statute making that 
a punishable offense? 

See “Occupant—Agent or em- 
ployee,” in Words and Phrases, 
for the answer 


The courts have defined or con- 
strued many thousands of words, 
legal and nonlegal, but all the 
subject of some legal contest. 
These definitions can be applied 
in your practice 


Words and Phrases 


135,000 definitions. 8 volumes 
$48.00 delivered 


West Publishing Company 
St. Paul, Minn. 











C9344 





LBGAL DIRECTORY 


CALIFORNIA. 
Long Beach sagen - Thos. A, Sherwood — 
ILLINOIS. 
Peoria - - - - Henry C. Fuller 
IOWA. 
Webster City - - ~ Wesley Martin 
MASSACHUSETTS. 
Boston (23 School St.) - J. W. Pickering 
MISSOURI. 
Liberty - - - - - D. C. Allen 
TEXAS. 
Fort Worth - - - John L. Poulter 


American Natl. Bank Bldg. Civil and Commer- 
cial Practice. 


4 


Salesmen Wanted! 


We could use a few more salesmen to sell 
the Central Law Journal. 








Lawyers often succeed in this kind of work. 





CENTRAL LAW JOURNAL COMPANY, 
420 Market St. St. Louis, Mo. 








a 





owners > 


eee - 


Sst as — 


Re ETDS 








CENTRAL LAW JOURNAL. 











420 Market St. 


DE, LUXE BINDERS 


Beautiful De Luxe Binders with “Central Law Journal” stamped in gold on black silk, 


85 Cents, Prepaid. 
Board Binders, iff covers, cloth back, amped in black 


50 Cents, Prepaid. 
CENTRAL LAW JOURNAL CO. 


«St. Louis, Me Mo. 








corporate debts, 


five hundred pages. 
versal Corporate Record.” 
corporated through us. 

Arizona Corporation Laws, and it 


information, which you should have, 


H. R. DAGGS, President 
W. E. MILLIGAN, Secretary 





INCORPORATE UNDER ARIZONA LAWS 


Most liberal Corporation Laws in the United States. 
Keep offices and do business anywhere. 
poration” free to companies incorporated through us. 
It tells just what to do and how to do it. 
Four books in one. 
Cost Yr CK very small. Write for free booklet containing 
so tells you why, you should incorporate under the 

Arizona Corporation Laws, and instructions as, Jhow to incorporate, an 


“Free. 


ARIZONA CORPORATION CHARTER GUARANTEE CO. 
National Bank of Arizona Bldg., P. 0. Box 455, PHOENIX, ARIZONA. 


P. H. HAYES, Vice-President and G 
L. M. LANEY, Assistant Counsel 


ATTORNEYS AT LAW 


Private property exempt from all 
“Daggs on How to Run a Cor. 
This is a well-bound law book of 
Also investigate our ni- 
No other like it. Free to companies in- 


other valuable 


ral © , 














You Need This! 


Gregory’s 
Common Law 
Declarations 


by 
HON. GEORGE ©. GREGORY. 


What pleading gives you the most trouble? 

Your declaration, of course! 

How often attorneys have been thrown out of 
court or limited in their recovery by unfortun- 
ate errors in the petition? 

This book will save you these mistakes! 

Over 109 complete forms, covering every vari- 
ety of action and dealing with commencement 
and parties, statement of cause and prayer for 
relief. 

Every form supported by authority! 

You cannot afford to be without it—it will 
pay for itself every week many times over. 





PRICE, $3.00; DELIVERED FREE. 


Central Law Journal Company 


42@ Market ftreet St. Louis, Me. 





LIST OF SHELF WORN BOOKS FOR SALE. 


eahe as good as new except the binding slightly 
solled, 

















Year Reg. Our 
Published Price Price 

Panama Canal; by Arias.... 1911 4.20 3.75 
Penal Code of Criminal 

Procedure; by Cooks, 

a So eens 1909 7.50 6.76 
Law of Electricity by 

Thompson ............... 1891 6.00 1.76 
Constitution & Enabling 

Act of Oklahoma; by 

TN, oii ha cicnceccdei tense 1912 4.50 3.50 
Elementary Law; Clark.... 1909 5.00 3.25 
Students’ Remington. on 

Bankruptcy 19123 3.00 2.50 
On Domestic 

eee 1899 6.00 4.35 
Law of Motor 

SS eee 1911 6.50 4.16 
Election Manual; 17th and 

18th Ed.; N. Y.; Jewett..1909-1910 4.00 2.75 
Corp. Manual Sup; John 

BE isiscasnsphitehemapeaiashinie 1908-1909 6.50 3.73 
Powell on Actions for 

Land, Georgia .................. 1911 6.50 3.25 
The Heart of the Railroad 

Problem; Parsons.............. 1906 1.50 16 
Individualization of Pun- 

ishment; Salleillers .......... 1911 4.50 3.75 
Lincoln Constitutional His- 

tory of New York, 6 

Vol. 1906 16.00 9.50 
Remirgton on Bankruptcy 

“Ree 1908 18.00 13.66 
Hardwick’s Assis 

Criminal Cases 1902 3.00 2.26 
Work Accidents and the 

Law: Eastman ................. 1910 1.50 86 
The Evolution of Law; 

Scott 1908 4.00 1.15 





CENTRAL LAW JOURNAL COMPANY 
St. Lowis, Mo. 


420 Market Street 





aii 

















CENTRAL LAW JOURNAL. 














GROUNDS ano RUDIMENTS or LAW 


By W. T. HUGHES. 


| The 2%.-- DESK Cyc-Digest | 


A KEY AND A GUIDE. 
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Is supplementary to all standard works. such as Broom, Smith’s L. C., White 

Gives you the benefit of your own and Tudor, Bispham, Bishop, Mechem’s 
library. Agency, Story’s Pleading. 


What the North Star is to the mariner a knowledge of the immutable principles 
of jurisprudence is to the lawyer floundering in the silt of judicial opinion. Fhese are 
expounded in THE GROUNDS AND RUDIMENTS, illustrated by hundreds of well- 
selected and annotated cases—English, Federal and Best State. 


These principles will guide exactly as the great trees in the grove which has be- 
come crowded and filled by impenetrable undergrowth. 

What Crecy did for history in his “Fifteen Decisive Battles,” selected as the datum 
osts of history, Mr. Hughes has done for Jurisprudence, selecting as datum posts those 
mmutable principles by which alone decisions can be tested. ecisfons not illumined by 
these principles must like chaff be swept away. ‘ 








The best 
, ” . “My experience is that the lead- 
The lawyer's bible. ing and controlling cases on any 


“An apt ald to research.” and most | proposition, as well as the maxims 
and principles applicable thereto, 
“Furnishes the simplest rules to the 


3 may be found much more quickly in 
attainment of justice.’ compact your work than in any other book 
“A Mbrary in itself.” MAXIM pbs I of books to which I have had 
“A great work for the beginner, as “The books should be in the 

well as for the advanced jurist.” LEADING hands of every student, who will 


find them worth more than their 


“I test decisions by them.” weight in gold.” 














“Most valuable work I know.” CASE and Wm, H. Holly, Chicago. 
oo ” “A work of marvelous condensa- 
ees ae CODE tion, invaluable alike to both stu- 
“Most valuable epitome of great dent and lawyer.” 

principles and index thereto.” Work Chicago Legal News, 








The text in Volume I is supported by a Text-Index of topics, maxims and eases 
in the following three volumes, arranged in cyclopedic form for independent use as well. 
Here {s found a key to the treasures of well-selected books, old and late. Starting from 
either the topic, the maxim or the case, the principles are led to and the entire subject 
elucidated, with supporting cases, English, Federal and best State, For brief illustration: 
The leading elements of Contract—Assent, Consideration and Legality—may be 
either from the title Contracts, or from their separate alphabetical places. 


Assent (or Mutuality) will lead to Non haec in fadera veni, and numerous cases, Boston 
Iee Co., ete. 

Consideration will lead to Ex nudo pacto non oritur actio (nude pact) and to lengthy dis- 
cussions and groups of cases, Lampleigh, Bartholomew, etc. 


legality will lead to im pari delicto tior est conditio detendentis, and illustrative cases, 
as Holman v. Johmson, Trist v. fld, etc. 


STUDENTS: You Must Be EXAMIND 
“Acquainted with general prineiples,” The GROUNDS AND RUDIMENTS 
“Familiarized with leading cases, for these essentials in legal 
“Taught the familiar maxims,” education. ° 


(American Bar Asso., 1879;-Ill. Law Review, June, 1909.) 


Hughes’ GROUNDS AND RUDIMENTS OF LAW, 4 Vols 


Delivered, Buckram, $15. (Im box suitable for the desk.) 
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